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Court of Appeals of the District of Columbia 


No. 3825. 

Elmer T. Huntt, Plaintiff in Error, 

vs. 

The Brightwood Sanitarium Company, a Corporation. 


1 Municipal Court of the District of Columbia. 

At Law. 

No. A-101. 

Elmer T. Huntt, Plaintiff, 
vs. 

The Brightwood Sanitarium Company, a Corporation, Defendant. 


United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Municipal Court of the District 
of Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed aftd proceed¬ 
ings had, in the above entitled cause, to wit: 

2 Declaration . 

Filed August 5, 1921. 

In the Municipal Court of the District of Columbia. 

At Law. 

No. A-101. 

Elmer T. IIuntt, Plaintiff, 
vs. 

The Brightwood Sanitarium Company, a Corporation, Defendant. 

The plaintiff, Elmer T. Huntt, sue s ^ ? 

wood Sanitarium Company, a Corporation, organized and existing 
under the laws of the State of Delaware, for money payable by the 
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defendant to the plaintiff, for goods sold and delivered by the plain¬ 
tiff to the defendant; and for work done and materials provided by 
the plaintiff for the defendant at its request; and for money lent 
by the plaintiff to the defendant; and for money paid by the plaintiff 
for the defendant at its request; and for money received by the 
defendant for the use of the plaintiff; and for money found to be 
due from the defendant to the plaintiff on account stated between 
them. And the plaintiff claims the sum of Six Hundred Dollars 
($600.00), with interest from August 1st, 1920, according to the 
Particulars of Demand hereto annexed, besides costs. 

WALTER B. GUY, 

FREDERIC B. WARDER, 

Attorneys for Plaintiff. 

3 Particulars of Demand. 

Filed August 5,1921. 

******* 

The Brightwood Sanitarium Company to Elmer T. Huntt, Dr. 

To salary, 6 months, November 1st, 1919, to May 1st, 

1920, at $150.00. $900.00 

To salary, 3 months, May 1st, 1920, to August 1st, 1920, 

at $200.00 per month. 600.00 


$1,500.00 

$150.00 

1,000.00 

150.00 


$1,300.00 $1,300.00 


Balance due on account of salary. $200.00 

To advance during December, 1919.-. . . $100.00 

To advance during April, 1920. $300.00 


$600.00 

WALTER B. GUY, 

FREDERIC B. WARDER, 

Attorneys for Plaintiff. 

4 Pleas of Defendant. 

Filed August 9, 1921. 

******* 

For plea to the declaration herein, the defendant says: 

1. That he never undertook and promised as therein alleged. 

2. That he is not indebted as therein alleged. 


Received on account of salary 

Credit by preferred stock. 

Credit for one month’s absence 
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3. That a long time prior to the commencement of this action 
the amount herein sued for by the plaintiff was the subject matter 
of dispute on the part of the defendant, and thereafter and before 
the commencement of this suit the defendant paid to the plaintiff, 
through his said attorney, and the plaintiff through his attorney, ac¬ 
cepted from the defendant, divers moneys amounting to a large sum, 
to wit, 

Three Hundred Dollars, ($300.00), embracing all the claims in 
said declaration mentioned, in full satisfaction and discharge of all 
of his said claims, and this the defendant is ready to verify 

R. B. DICKEY, 
Attorney for Defendant. 

5 Memoranda. 

October 7, 1921.—Finding for defendant. 

November 21, 1921.—Judgment on finding entered for defendant. 

April 15, 1922.—Order extending time for filing of transcript of 
record (until June 1, 1922) signed by Judge Terrell. 

6 Motion. 

Filed October 12, 1922. 

***** * * 

Now comes the plaintiff, Elmer T. Huntt, and moves the Court 
to vacate and set aside the finding of fact rendered in favor of the 
defendant in the above entitled cause and to enter a finding of fact 
in favor of this plaintiff for the following reasons: 

1. Because said finding of fact is contrary to the evidence. 

2. Because said finding of fact is contrary to the weight of the 
evidence. 

3. Because said finding of fact is contrary to the law. 

WALTER" B. GUY, 

FREDERIC B. WARDER, 

Attorneys for the Plaintiff. 

November 15, 1922.—Plaintiff’s motion to vacate finding over¬ 
ruled. 

7 Assignment of Errors. 

Filed April 13, 1922. 

******* 

The plaintiff, Elmer T. Huntt, hereby assigns the following errors 
to be presented on appeal of this case: 

1. The Court erred in overruling the motion of the plaintiff for 
judgment at the close of the evidence. 

2—3825a 
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2. The Court erred in finding in favor of the defendant because 
such finding is contrary to the evidence. 

3. The Court erred in finding in favor of the defendant because 
such finding is contrary to the law. 

4. The Court erred in overruling the plaintiff’s motion to vacate 
and set aside the finding of fact rendered in favor of the defendant 
and to enter a finding of fact in favor of the plaintiff, because said 
finding of fact is contrary to the evidence, the weight of the evi¬ 
dence and the law. 

5. The Court erred in giving its judgment in favor of the defend¬ 
ant for the reasons specifically referred to in the foregoing assign¬ 
ments. 

WALTER B. GUY, 

FREDERIC B. WARDER, 

Attorneys for Plaintiff. 

8 In the Municipal Court of the District of Columbia, 

No. A-101. 

Elmer T. Huntt, Plaintiff, 
vs. 

Brightwood Sanitarium Company, a Corporation, Defendant. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on for trial 
before Judge Robert H. Terrell, without a jury, on the 9th day of 
September, 1921, and on the issue made by the pleadings in this 
case between the plaintiff and the defendant herein, the Brightwood 
Sanitarium Company, a corporation. 

9 Whereupon, the plaintiff to maintain the issues on his 
part joined, offered with the consent of the defendant, who de¬ 
sired further postponement, as a witness John Benjamin Mat¬ 
tingly, who, if called at all, should have been called in rebuttal, 
but who stated that he became connected with defendant corpora¬ 
tion November 14th, 1919; knew plaintiff short time before that, 
having met him in the office of Treasurer (Ralph E. Walker) of the 
defendant corporation; Witness was made president of corporation 
in January, 1920, holding that office for about a year and was presi¬ 
dent during most of the time plaintiff was secretary; knew that plain¬ 
tiff wanted to resign two, three or possibly four months before resig¬ 
nation was accepted; begged plaintiff not to resign; was present at 
meeting of July 1st, 1920, at which meeting resignation of plain¬ 
tiff was tendered and accepted to take effect at the meeting of the 
Board of Directors the first of August, 1920; at that time no criticism 
was made of plaintiff’s service; never heard anybody criticize plain- 
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tiff’s services as Secretary; plaintiff’s services were entirely satisfac¬ 
tory ; there was very little for plaintiff to do. 

On Cross-Examination this witness testified that plaintiff spent 
considerable time in the office the first three or four months of his 
employment; that plaintiff was in the office right often during 
March and April, though not as much in April as in the earlier 
months; saw plaintiff in office in May but could not say how many 
times; plaintiff’s resignation was not accepted at the meeting of 
July 1, 1920, because Mr. Walker, the Treasurer, was not there and 
the board did not want to take action in the absence of Mr. Walker 
because Walker had arranged for plaintiff to be Secretary; that Mr. 
Walker did make some complaints to the witness about the plaintiff 
not manifesting the interest in the company as Secretary that 
Walker felt that he should and about the defendant not showing up 
at the office. 

Whereupon, the further hearing of the above entitled cause was 
adjourned until Tuesday, September 13, 1921, at 10 o’clock 
A. M. 

10 Pursuant to adjournment, the above entitled cause came 

on for hearing at 10 o’clock A. M., Tuesday, September 13, 

1921. 

Whereupon, Elmer T. Huntt, the plaintiff,.to further maintain 
the issues on his part joined, first being duly sworn, testified that he 
was employed by the defendant to act as its Secretary, under a written 
contract which was introduced in evidence, being obtained from 
Walter A. Johnston, and which was as follows: 

“Washington, D. C., Oct. 21st, 1919. 

It is this date mutually agreed by and between Ralph E. Walker 
for the Brightwood Physiotherapeutic Sanitarium Company and 
Elmer T. Huntt, that the said Elmer T. Huntt shall occupy the 
office of Secretary to the said Corporation and that he shall receive 
for said services the sum of $150.00 per month for the first six 
months, $200.00 per month for the next six months and the sum of 
$250.00 per month for the next six months and the sum of $300.00 
per month for the next ensuing six months, the said salary for this 
position to be held at this figure for any future time unless otherwise 
changed by the Board of Directors for said Corporation. 

That the said Elmer T. Huntt will enter upon the duties of the 
same to the best of his ability and will not relinquish said duties 
without at least 30 days’ notice to the Board and that he shall be en¬ 
titled to a like notice from the board in case a contemplated change 
is made. 

It shall not be the purpose however nor will the said board displace 
the said Secretary for any cause whatever except malfeasance in office 
for the space of one year from the date hereof. 

ELMER T. HUNTT, 

R. E. WALKER, 

For the Company” 
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Witness further stated that he entered upon his duties and con¬ 
tinued as Secretary until Aug. 1, 1920 ; that he was away from the 
office under an arrangement with Walker, from the middle of Feb¬ 
ruary to the middle of March because of sickness; that he was paid 
on account of salary $150.00 in cash (Nov. 16, $*5.00, Dec. 
11 1st, $75.00) was given $1,000.00 worth of stock in December 
for services as Secretary in addition to $1,000.00 in stock that 
he had paid for; that he advanced to the defendant $400.00 in cash; 
($100.00 and $300.00), wffiereupon it was admitted by defendant 
that the plaintiff advanced to the defendant two sums of money, 
$100.00 and $300.00; witness further stated that he had never been 

repaid any of the sums advanced. 

On cross-examination, this witness stated that he entered upon his 
duties as Secretary about November 1, 1919; that no complaint was 
made to him as to his services; that after July, 1920, he made se^ral 
demands on Mr. Walker, Treasurer of the defendant, for the amount 
due him $600.00 ; that when the witness was asked. “Did you ever 
make any lesser claim again,” he replied thereto “I offered to compro¬ 
mise for $400.00 for the cash money he ow^ed me if he paid me then, 
which he failed to do.” Whereupon objection was entered and mo¬ 
tion made by counsel for plaintiff that it be stri-ken out because it 
was evidence in regard to a compromise which failed and further, 
was not responsive, \yhereupon the Court ruled ‘ I think it may stay 
in” to wffiich ruling plaintiff was allowed an exception; the witness 
further stated on cross-examination that he never employed Mr. 
Walter Johnston to collect his claims from the defendant hut that 
he did employ Johnston to write the Minutes of the meetings of 
defendant and that he agreed to pay him $25.00 a month for such 
services. 

On redirect examination, this witness w^as shown the following: 

“On motion, duly made and seconded, it w T as proposed to pay the 
secretary a salarv as per agreement made by Elmer T. Huntt and 
Ralph E. Walker for the company, and the motion was carried and 

the salary duly authorized.” 

being part of page 21 of the minute book of the defendant, which 
book was admitted in evidence, being the minutes of the meeting c* 
Nov. 14,1919, and witness stated that the same correctly repre- 

12 sented the transaction w T hich took place between the defend¬ 
ant corporation and himself in which the corporation adopted 

the agreement which he had made with Mr. Walker. 

Whereupon, the plaintiff rested. 

13 Thereupon, the defendant, to maintain the issues on its 
part joined, offered as a witness, Ralph E. Walker, who 

stated that he was Treasurer, First-President and Director of the 
defendant corporation and had been since the organization thereof; 
that the plaintiff was very regular in attendance up to February, 
1920 and that the plaintiff came into the office once in a great while 
after’April, to which statement objection was made on the ground 
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that it was immaterial, the plaintiff having a contract calling for 
a certain period, which contract was terminated by the Board of 
Directors to take effect August 1st, 1920, and that inasmuch as his 
resignation was accepted then it would be immaterial what his serv¬ 
ices were prior to that time; that the corporation could not, having 
entered into the contract, and having accepted that service, now say 
the services were not worth the salary agreed to be paid him, which 
objection w r as overruled and an exception allowed the plaintiff to 
such ruling. 

The witness further stated that the plaintiff paid $1,000 for the 
first 100 shares of stock of the defendant corporation; that he sub¬ 
scribed a month later for another 100 shares, that it was understood 
his salary was to be credited against the amount he owed for his 
stock; that no money was paid on this last subscription but stock was 
delivered to plaintiff; that the salary of plaintiff was entered as credits 
against that subscription; that Six Hundred Dollars *in salary was 
credited to that subscription and that the advances of $400.00 made 
by plaintiff were also credited to that subscription. A book, pur¬ 
porting to be a personal account book of the witness was admitted in 
evidence, page 96 thereof showing the account of the plaintiff with 
the defendant. The witness stated that the book contained the only 
record of the transactions between the plaintiff and defendant and 
that he kept the account. Witness then stated that a stock ledger 
card account was kept which would show the account of plaintiff 
debited with $1,000 subscription and the credits as made 
14 would be entered on the opposite side of the card; Whereupon, 
the plaintiff’s counsel objected and demanded that the ledger 
card be produced, which was not done. The witness further stated 
that because of defendant s absence he wanted to deduct the salary 
for the months of April ($150), May ($200) and July ($200) or a 
total of $550.00 and that he had such a conversation with plain¬ 
tiff just after plaintiff resigned in July 1920; witness further stated 
he offered plaintiff $200.00 in settlement. Witness stated that on 
several occasions he talked with W alter A. Johnston about the 
plaintiff’s claim; that Johnston as attorney for Plaintiff, demanded 
$300.00 and witness admitted only $200.00. Witness was then 
shown the following: 

(Letter dated April 11, 1921 from Walter A. Johnston to defend¬ 
ant. The contents of the letter are not set forth for the reason that 
it is in the possession of Mr. Raymond B. Dickey, Attorney for the 
defendant.) 

which witness stated was received and which was offered and received 

in evidence. . , , . , . 

Witness stated that the following check, which was received in evi¬ 
dence, was sent to Johnston: 
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“No. —. 

Washington, D. C., April 16th, 1921. 

Pay to the order of W. A. Johnston Atty. for E. T. Huntt, 
$200.00, two hundred dollars only, — dollars. 

THE BRIGHTWOOD SANITARIUM 
CO. 

R. E. WALKER, 

Treasurer 

District National Bank of Washington, D. C. 

15-12. 

Endorsed on back: “W. A. Johnston, Atty. for E. T. Huntt, W 
A. Johnston.” 

On face of check appears the following stamp: 

D. N. B. 

P. Apr. T. 

i6. 

P. T. 

The check also bears the perforation “Paid 4, 16, 21.” 

15 In answer to the following question: 

“Q. Acting upon the information that was communicated to you 
by Mr. Johnston, if such was done, did you make any further pay¬ 
ment to Mr. Huntt, in settlement of this claim? A. Yes.” 

The witness was then shown the following check: 

“No. —. 

Washington, D. C., May 18th, 1921. 

Pay to the order of W. A. Johnston, Atty. for E. T. Huntt, 
$100.00, one hundred dollars only — dollars. 

THE BRIGHTWOOD SANITARIUM 
CO. 

R. E. WALKER, 

Treasurer” 

District National Bank of Washington, D. C. 

1542. 

In full settlement Claim of E. T. Huntt. 

Endorsed on back : “W. A. Johnston, Atty. for E. T. Huntt.” 
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On face of check appears the following stamp: 

D. N. B. 

P. May. T. 

19. 

P. T. 


The check also bears the perforation: “Paid 5, 19, 21.” 


which check was offered and received in evidence, being marked De¬ 
fendant’s Exhibit C.” The witness was then asked if the notation 
“In full Settlement Claim of E. T. Huntt” was on that check at the 
time it was sent and the witness replied “yes, sir.” 

On cross-examination the witness was asked if the account book 
which had been introduced was the only record in writing of transac¬ 
tion which the plaintiff had with the defendant and witness stated it 
was not, that there cards, whereupon the plaintiff through his coun¬ 
sel asked that the cards be obtained at lunch time. . 

The witness further stated that Mr. Johnston first took up 
16 with him the plaintiff’s claim “directly after Mr. Huntt re¬ 
signed” which the witness stated was July 1, 1920. 

The witness was shown the following: 


(Letter dated May 17, 1921, from Walter B. Guy to defendant, ad¬ 
vising it that he represented Mr. Huntt; that Huntt s claim was 
$300 00 for salary and $200.00 for advances and demanding from 
the defendant a settlement of the balance then claimed to be due 

This letter was left in the possession of the Court but has been mis¬ 
laid.) 

the witness stated that it was received by the defendant, whereupon 
the letter was offered and received in evidence and marked Plaintm s 

Exhibit No. 3.” 


The witness was then shown the following: 


“The Brightwood Sanitarium Company. 


5/19/1921. 

Mr. Walter B. Guy, 

Woodward Building. 

My Dear Walter: 

Replying to your letter of the 17th, which we received this morn¬ 
ing, I beg to state that all claims of whatever nature of Elmer T. 
Huntt, have been settled with his attorney Mr. W alter A. Johnston, 

C °Mi- a< Hunf never advanced money for this Company in any form 
whatever, and that which he insisted on putting up to do certain 
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things which he wanted done he has received credit for long since 
on his stock purchases. 

Very respectfully yours, 

THE BRIGHTWOOD SANITARIUM 
CO. 

R. E. WALKER, 

Treasurer” 

and stated that it was in reply to letter of May 17th, 1921; where¬ 
upon the letter of May 19, 1921, was offered and received in evi¬ 
dence, and marked “Plaintiffs Exhibit No. 4.” 

The witness was shown the following: 

17 “Law Offies of 

Walter B. Guy 
and 

C. Chester Caywood, 

Woodward Building, 

Washington, D. C. 

May 26th, 1921. 

The Brightwood Sanitarium Company, 

Continental Trust Building, 

Washington, D. C. 

Gentlemen : 

Attention Ralph E. Walker, Treasurer. 

I have not been able to reply to your letter dated April 17th, with 
reference to the claim of Elmer T. Huntt, for the reason that Mr. 
Huntt has just been able to get into my office. 

He states the facts to be as follows: He was employed from No¬ 
vember 1st, 1919, for five months at $150.00 a month and for three 
months at $200.00 a month, or a total salary of $1,350.00, of which 
he received only $150.00, leaving a balance of $1,200.00, and of 
which $1,200, $1,000.00 was applied to the purchase of preferred 
stock, leaving a balance due Mr. Huntt on account of salary of 
$200.00. In addition, he advanced $100.00 for expenses for a stock 
selling trip of one Mr. Crosby and $300.00 which was used by Mr. 
Walker for the payment of attorney’s fees to Walter A. Johnston, or 
a total due Mr. Huntt of $600.00, of which $300.00 has been paid to 
Walter A. Johnston, whom Mr. Huntt states had no authority what¬ 
ever to represent him in the collection of this amount. 

It is not my desire to cause any embarrassment in this matter and 
without waiving any rights which Mr. Huntt may have, in event a 
suitable arrangement can be made for the payment of this balance 
due Mr. Huntt, I shall be satisfied to have Mr. Johnston return the 
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$125.00 which he still has for Mr. Huntt’s account, and to receive 
from the Brightwood Sanitarium the sum of $300.00 due Mr. Huntt. 
Unless this arrangement can be made, however, between now and 
June 1st, it will be necessary for me to institute suit and in addition 
thereto, unless the concern is prepared to redeem Mr. Huntt’s pre¬ 
ferred stock as promised, I plan to dispose of it in the open market 
at the best price obtainable. 

I shall very much appreciate your prompt attention to these mat¬ 
ters. 

Very truly yours, 

WALTER B. GUY.” 


W. B. G./M. M. 


and it was stated by counsel for the defendant that it was received, 
whereupon, the letter was offered and received in evidence, being 
marked “Plaintiffs Exhibit No. 5.” 

The witness was shown the following: 

18 “The Brightwood Sanitarium Company. 

May 27th, 1921. 

Mr. Walter B. Guy, 

Washington, D. C. 

Dear Sir: 

Replying to your letter of today, I have to advise that the same 
has been turned over to the attorney for the Company, Mr. R. B. 
Dickey, with offices in the Kellogg Building this city, with the cor¬ 
respondence in the matter. 

Your attention is called to the fact that in your letter of May 17th, 
demand was made for the payment of a total of $500.00 while in 
this one the amount is $600.00. I merely suggest, in a friendly way 
that if the amount is going to increase $100.00 for each letter that you 
write concerning the matter, that you refrain from writing any more. 

The assertion contained in your letter that “unless the stock held 
by Huntt was redeemed according to promise you would offer the 
same for sale upon the open marked” meets with our hearty approval. 
It is his and he has a perfect right to do with it as he pleases. We 
have to advise you however that no promise has ever been made to 
Huntt or to anyone else to redeem his stock except upon certain 
conditions and at a time after such conditions have been met or have 
materialized. 

This matter is closed so far as this company is concerned unless 
on advice of our attorney it is again taken up. 

Very truly yours, 

THE BRIGHTWOOD SANITARIUM CO. 

R. E. WALKER, 

Treasurer.” 
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and identified it as the letter which was sent in reply to the letter of 
May 26, whereupon the letter was offered and received in evidence, 

being marked “Plaintiff’s Exhibit No. 6.’ 

The witness stated there were no minutes showing the action by 
the Directors w T ith regard to compromising the plaintiff s claim, that 
he went to see them personally relative to the payment of the last 
$100.00. His examination then continued as follows: 

(Page 108 of the record:) 

“Q When was this proposition to compromise the balance of 
this claim for $100.00 first presented to you, how long after? 

19 A. There wasn’t any- _ _ t T , 

Q. Yes, you said there was, you testified Mr. Johnston 

came in and claimed $300.00 and that you paid him $200.00 on 
April 16th, and that afterwards you paid him $100.00 on May 
18th. A. It must have been just about the time that check was 

signed, May 18th. <maaaa 

Q. I see that you delayed action on this balance of $100.00 until 

May 18th? A. No, it took about a month- 

Q It just so happened you did not take any action until May loth 
on this subject? A. That is so. The fact remains we sent the 
check. 

Q. How was it sent to him? A. Delivered to him. 

Q. You carried it down there in person? A. Yes. 

Q. On May 18th? A. Yes. ' 

Q. Did you get a written acknowledgment from him about it r 

A. I don’t know whether 1 have. 

Q. Did you send any letter of transmittal or anything else! 

A Q. °You just simply carried the check down there? A. That was 
all, marked on the bottom of it what it was for. 

On re-direct examination the witness stated that the check of May 
18th, was handed to Mr. Johnston prior to receipt of the letter of 
Mayl7th, 1921. 

20 Whereupon, the defendant to further maintain the issue 
on its part joined, offered as a witness: Walter A. John¬ 
son, who stated that he was a member of the Bar, District of Colum¬ 
bia;'that he knew the plaintiff; that he had acted as attorney for the 
defendant for one year, beginning in the fall of 1919. Witness 
further stated that on several occasions he asked plaintiff for money 
due him on his contract to write certain minutes for plaintiff; that 
it must have been about February 1921, that plaintiff turned over 
to him plaintiff’s contract with defendant and mentioned his (plain¬ 
tiff’s) claim against the defendant saying “To get this money from 
them” (meaning defendant) “that they owned him $300.00”; that 
he asked plaintiff “How he made it” and plaintiff said: “First six 
months’ employment at $150 a month, $900.00, then three months 
at $200.00 making $1,500.00, that he loaned the company $100.00 
(1,600) and they had given him a $1,000 certificate and that he 
was off two months at $150.00 which would be $1,300.00 and the 
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balance due him was $300.00;” that he took the matter up with 
Walker; that he received $200.00 from the defendant for the plain¬ 
tiff; that he again took the matter up with Mr. Walker and in the 
next month received another $100.00. The witness identified the 
checks of April 16th and May 18th as those he received. Witness 
stated he did not recall whether the notation was on the check of 
May 18th or not; he understood it to be and accepted it in full 
because it was the only claim that he was authorized to make. The 
witness was shown the following: 


“Walter A. Johnston, 

Attorney and Counsellor at Law, 

Colorado Building, 

Washington, D. C. 

April 13, 1921. 


Mr. E. T. Huntt, 

Mitchellville, 

Prince Georges Co., Md. 

Dear Mr. Huntt: 


I understood that there was a meeting of the directors of the 
Brightwood Sanitarium Company today and I called to see Mr. 

Walker in regard to it. He told me at this meeting that the 
21 directors had voted to pay you $200 on your claim of salary 
and I requested Mr. Walker to send this money through me. 
Your claim as I understand it was for $300.00, but the Board of 
Directors only passed $200.00 at today’s meeting. 


Very truly yours, 


W. A. JOHNSTON. 


W.A.J./E.S.” 


and identified it as the letter he sent plaintiff on April 13, 1921, 
whereupon the letter was offered and received in evidence, being 
marked “Defendant’s Exhibit B”. 

The witness further stated that he did not receive a reply to his 
letter of April 13, 1921. 

On cross-examination this witness stated that the plaintiff first 
mentioned his claim to him in February, 1921. Witness again 
repeated his statement as quoted above, as the amount and manner 
of figuring the claim he had presented for Huntt, and stated that he 
knew nothing of and that Huntt did not mention to him the $300.00 
advance he had made the defendant and that the claim for that 
advance had not been made for the plaintiff by him. 
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The witness was shown the following: 


“Law Offices of 
Walter B. Guy 
and 


C. Chester Cay wood, 
Woodward Building, 


Washington, D. C. 

Walter A. Johnston, Esq., 

Colorado Building, 

Washington, D. C. 


May 17th, 1921. 


Dear Mr. Johnston: 

Sir. Elmer T. Huntt whom I have represented in various matters 
for six or seven years, has requested me to take up with you the 
matter of his claims against the Brightwood Sanitarium Company 
of which I understand Mr. Ralph E. Walker is the Treasurer. 

It appears that on April 14th, you collected $200.00 from the 
Company, retaining the whole amount when there was a balance due 
you of only $175.00, and also that you stated to the Company that 
Mr. Huntt would accept $200.00 in settlement of his claim. As 
a matter of fact, there was a balance due you of only $175.00, 
22 and also that you stated to the Company that Mr. Huntt 
would accept $200.00 in settlement of his claim. As a mat¬ 
ter of fact, there was $300.00 due Mr. Huntt as salary and an addi¬ 
tional $200.00 on account of advances made. 

I shall very much appreciate your forwarding to me your check 
for the $25.00 which is due Mr. Huntt from you and also your 
advising the Brightwood Sanitarium Company that you no longer 
represent him. 


Very truly yours, 
W.B.G./M.M.” 


WALTER B. GUY. 


and stated it was received by him. Whereupon the letter was offered 
and received in evidence, being marked “Plaintiff s Exhibit No. 7” 
Witness stated that the check for $100.00, dated May 18, 1921, 
he cashed at the bank the same day he received it. 

The witness was shown the following: 
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“Walter A. Johnston, 


Attorney and Counsellor at Law, 
Colorado Building, 


Washington, D. C. 


Mr. Walter B. Guy, 
Woodward Bldg., 

Washington, D. C. 


May 19, 1921. 


Dear Mr. Guy: 

I have your letter in which you advised me that you represent 
Mr. Elmer T. Huntt. Mr. Huntt placed in my hands claim against 
the Brightwood Sanitarium Company, amounting to $300.00. I was 
paid in the month of April the sum of $200.00 and I have since 
received check for $100.00, making $300.00. My fee in this matter 
is $75.00, and Mr. Huntt was indebted to me under a contract agree¬ 
ment March 1920, of a balance of $175.00, so that I now have in 
my hands due Mr. Huntt a balance of $50.00, for which amount 1 
am herewith enclosing you my check. 


Yours truly, 
W. A. J./E. S ” 


W. A. JOHNSTON. 


and stated it was sent by him to plaintiff’s present counsel on 
23 the same day the check for $100 was cashed. Whereupon 
the letter of May 19, 1921 was offered and received in evi¬ 
dence, being marked “Plaintiff’s Exhibit No. 8.” 

The witness was then asked to produce the following check: 


“Washington, D. C., May 19, 1921. 


Check No. 3110. 


Continental Trust Company, Washington, D. C. 


Pay to the order of Walter B. Guy, Attorney for E. T. Huntt, 

$50.00 Fifty Dollars. „ 

“(Signed) W. A. JOHNSTON. 


and witness stated that it was sent to the plaintiff with his letter 
of May 19, 1921, that it had not been cashed, which check was then 
offered and received in evidence. 
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The witness was shown the following: 

“Law Offices of 
Walter B. Guy 
and 

C. Chester Caywood, 
Woodward Building, 
Washington, D. C. 

Walter A. Johnston, Esq., 

Colorado Building, 

Washington, D. C. 

Dear Mr. Johnston : 


May 26th, 1921. 


I am returning herewith check sent me in your letter dated May 
19th, under instructions from Mr. Huntt. He states that you were 
not authorized to represent him in the matter of the collection of 
the $300.00, but that he has no objection to your retaining the sum 
of $175.00 which you claim to be due you. You will accordingly 
please send me your check for $125.00 in lieu of the one which I 
am returning. 

I am today writing the Brightwood Sanitarium to the effect that 
unless the balance due Mr. Huntt, amounting to $300.00, is paid 
me by June 1st, I shall be compelled to file suit for it. I am also 
requesting that some arrangement be made to redeem Mr. Huntt’s 
preferred stock, as otherwise he will dispose of it at the best price 
obtainable. 

I shall appreciate your giving this matter your immediate atten¬ 
tion. 


Very truly yours, 


WALTER B. GUY.” 


W. B. G./M. M. 


24 and witness stated it was received by him, whereupon the 
letter was offered and received in evidence, being marked 

“Plaintiffs Exhibit No. 9.” 

On re-direct examination, witness stated he received the $300.00 
from the defendant before he had any word from plaintiff’s present 
counsel; that he was not attorney for defendant when he took the 
claim of plaintiff. 

Whereupon, the defendant rested. 

25 Whereupon, Elmer T. Huntt, the plaintiff, in rebuttal 
stated that he never went to see Mr. Johnston about his claim 

against the defendant but did see him in regard to his contract with 
him for writing the minutes of the defendant; that that was about 
November, 1920, that he then offered Mr. Johnston a part of his 
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claim, that for salary, against the defendant in settlement of the 
claim which Johnston had against him, but which Johnston refused; 
that he never saw Johnston after the conversation and it must have 
been at that time that he gave Johnston his copy of his contract with 
the defendant. Witness further stated that he received several let¬ 
ters from Johnston, Whereupon, the witness was shown the follow¬ 
ing: 

“Walter A. Johnston, 

Attorney and Counsellor at Law, 

Colorado Building, 


Washington, D. C. 


Mr. Elmer T. Huntt, 

3221 Mount Pleasant St. N. W., 
City. 


January 26, 1921. 


Dear Mr. Huntt : 


There is a balance due me under our agreement of $175.00, and 
I would be very glad if you would send me your check in settlement 
of this. I would like very much to have you drop in to see me, as 
I think I am in a position now to enable you to get some settlement 
of your account against the Company. 

Kindly let me hear from you. 


Very truly yours, 
W. A. J./G. P. L. 


W. A. JOHNSTON.” 


“Walter A. Johnston, 


Attorney and Counsellor at Law, 
Colorado Building, 


Washington, D. C. 


Mr. Elmer T. Huntt, 
Mitchellville, 

Prince Georges Co., Md. 


March 18, 1921. 


Dear Sir : 

I have written to you several times in regard to the balance due 
me of $175.00. You have made two payments to me, one 
26 of $100 and one of $25, and while I received no answer to 
my recent letters to you, I have endeavored in every way to 
bring about this settlement without resorting to any /court pro¬ 
ceeding. 
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Unless I hear from you within a reasonable time, I shall be com* 
pelled to take some action to bring about settlement. I trust this 
will not be necessary, but that I will hear from you in a few days. 


Yours truly, 
W.A.J./E.S. 


W. A. JOHNSTON.” 


“Walter A. Johnston, 
Attorney and Counsellor at Law, 
Colorado Building, 
Washington, D. C. 


Mr. Elmer T. Huntt, 
Mitchellville, 

Prince Georges Co., Md. 


March 29, 1921. 


Dear Sir: 


I have delayed taking any action with reference to the balance 
owing by you, but unless I hear from you by the 2nd of April I 
shall take suitable action to recover balance due. 


Very tuly yours, 
W.A.J./E.S. 


W. A. JOHNSTON.” 


and stated that he had received each of them. Whereupon the 
letters were offered and received in evidence, being marked respect¬ 
ively “Plaintiff’s Exhibits No-. 10, 11 and 12.” 

The witness further stated that the only complaint made to him 
by Mr. Walker about his services and absences from the office was 
that Walker asked him if he couldn’t sell some stock; that he did not 
attempt to sell any stock because he thought the assets of the com¬ 
pany were not so that he could recommend them as a sound basis of 
investment. 

27 The defendant recalled in rebuttal Walter A. Johnston, 

who stated with reference to his employment by the plaintiff 
that the plaintiff “told me to collect, but you can take that as em¬ 
ployment or not;” that his understanding and recollection was that 
plaintiff visited his office after November 1920; that at the time plain¬ 
tiff told him to collect from the defendant, plaintiff gave him the 
contract plaintiff had with defendant and the statement of plaintiff’s 
claim; the witness further stated that the contract was not handed 
him in connection with preparing the minutes of the corporation. 

On cross-examination this witness stated that his recollection was 
that the plaintiff gave him the contract in February, 1921, that he 
did not thereafter talk with plaintiff about the plaintiff’s claim 
against the defendant; that he wrote plaintiff the fetters of March 
29th and March 18; that his recollection was that he talked with 
plaintiff about plaintiff’s claim after his letter of January 25th; the 
examination of the witness continued as follows: 
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“Q. So when you had occasion to write him on three occasions 
the only thing you said was about your case, you did not mention 
his case? A. They speak for themselves, the letters in there. 

Q. Was this before or after your being retained? A. He spoke 
to me I say several times about his claim against them and brought 
his contract in and put it in my hands in February as I remember it. 

Q. I want you to read this letter of January 26th and see if it 
will help refresh your memory? A. Yes, I recall that exactly. 

Q. Was this before or after he gave you the contract? A. I say, 
repeatedly, my recollection is that he gave me his contract in Feb¬ 
ruary. This letter is dated January 26th. Now, he spoke to me 
several times about collecting the account from the Bright wood 
Sanitarium. ” 

28 The plaintiff in rebuttal called as a witness E. E. De Las- 
mutt, who states that he is Superintendent of the Continental 

Trust Building in which were the offices of the defendant; that he 
knew the plaintiff, that he saw him in the offices of the defendant 
very frequently during the period of plaintiff’s employment by the 
defendant. 

29 It was stipulated between counsel that Mr. Walter B. Guy, 
counsel for the plaintiff, would testify that he received the 

letters of May 19, 1921, from Walter A. Johnston and the defendant 
(which letters had been received in evidence) in the same mail, 
that being the first mail on the morning of the following day. 
80 Whereupon, the plaintiff announced that his case was 

closed and asked judgment for $600.00 and interest as prayed 
in the particulars of demand and as an alternative, that should 
the Court be of the opinion that Walter A. Johnston had been em¬ 
ployed by the plaintiff and that he and the defendant’s Treasurer, 
Walker, had acted in good faith in the payment of the sum of 
$800.00, made to Johnston, as attorney for the plaintiff, judgment 
ho entered for the plaintiff for the remainder of the advances, 
$800.00, w T ith interest from August 1, 1920, there being no inten¬ 
tion on the part of Johnston to compromise that part of the claim. 

The Court then took this matter under advisement and later on 
October 7th, 1921, announced its finding as for the defendant. 

Thereafter, the plaintiff through his attorney, moved the Court 
to set aside its findings and to find in favor of the plaintiff, as shown 
in said motion, which motion, over the exception of the plaintiff 
was overruled, and judgment was entered for the defendant on No¬ 
vember 21st, 1921. 

All of the exceptions hereinbefore referred to were taken at the 
time when the rulings were made, and the plaintiff prays the Court 
to sign and seal this, its Bill of Exceptions, to have the same force and 
effect as if the rulings, and exceptions thereto, herein contained were 
set out in separate bills of exception, which is accordingly done, this 
22nd day of March A. D. 1922, nunc pro tunc. 

[Seal of the Municipal Court of the District of Columbia.] 

ROBERT H. TERRELL, 

Judge. 
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31 Designation of Record. 

******* 

The Clerk on making up the transcript of record on Appeal in 
this case will include therein: 

1. Declaration, Particulars of Demand and Pleas of Defendant. 

2. Memorandum of finding and judgment. 

3. Motion to vacate finding and for a finding in favor of plaintiff, 
and judgment thereon. 

4. Assignment of errors. 

5. Bill of exceptions. 

6. Designation of record. 

WALTER B. GUY, 

FREDERIC B. WARDER, 

Attorneys for Plaintiff. 

Service of a copy of the foregoing designation of record in the 
above case is this 24th day of December, 1921, at 4.35 P. M., hereby 
acknowledged. 

R. B. DICKEY, 
Attorney for Defendant. 

32 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the District of 
Columbia, hereby certify the foregoing pages, number from 1 to 33, 
both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in Cause, At Law, No. A-101, wherein Elmer 
T. Huntt is plaintiff, and The Brightwood Sanitarium Company is 
defendant, as the same that remains upon the files and of record 
in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 29th day of May, 1922. 

[Seal of the Municipal Court of the District of Columbia.] 

BLANCHE NEFF, 

Clerk. 

33 United States of America, ss: 

The President of the United States to the Honorable Robert H. 
Terrell, Judge of the Municipal Court of the District of Columbia, 
Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Municipal Court, before 
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you, between Elmer T. Hunt, plaintiff, and The Brightwood Sani¬ 
tarium Company, a corporation, defendant, No. A 101, a manifest 
error hath happened, to the great damage of the said plaintiff, as by 
his complaint appears. We being willing that error, if any hath 
been, should be duly corrected, and full and speedy justice done to 
the parties aforesaid in this behalf, do command you, if judgment 
be therein given, that then, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all things con¬ 
cerning the same, to the Court of Appeals of the District of Columbia, 
together with this writ, so that you have the same in the said Court 
of Appeals, at Washington, within 20 days from the settling of the 
bill of exceptions, or within such additional time after the expiration 
of the 20 days as the court below or a judge thereof for sufficient 
cause shall allow; that the record and proceedings aforesaid being 
inspected, the said Court of Appeals may cause further to be done 
therein to correct that error, what of right and according to the laws 
and customs of the United States should be done. 

Witness the Honorable Constantine J. Smyth, Chief Justice of the 
said Court of Appeals, the 12th day of December, in the year of 
our Lord one thousand nine hundred and twenty one. 

[Seal of the Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals of the District of Columbia. 

Allowed by 

CONSTANTINE J. SMYTH, 

Chief Justice of the Court of Appeals 
of the Distinct of Columbia. 

Endorsed on cover: District of Columbia Municipal Court. No. 
3825. Elmer T. Huntt, plaintiff in error, vs. The Brightwood Sani¬ 
tarium Company, a corporation. Court of Appeals, District of 
Columbia. Filed May 29, 1922. Henry W. Hodges, clerk. 
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IN THE 


Court of Appeals of the District of Columbia 

April Term, 1922 
No. 3825 

ELMER T. HUNTT, PLAINTIFF IN ERROR 

vs. 

THE BRIGHTWOOD SANITARIUM COMPANY, A 
CORPORATION, DEFENDANT IN ERROR 

In Error to the Municipal Court of the District of Columbia. 
BRIEF FOR PLAINTIFF IN ERROR. 

WALTER B. GUY, 

FREDERIC B. WARDER, 
Attorneys for Plaintiff in Error. 


STATEMENT. 

This action was instituted by the plaintiff in error in the 
Municipal Court to recover from the defendant the sum of 
$600.00, being the balance claimed to be due the plaintiff 
for certain cash advances and services rendered to the de¬ 
fendant under a written contract for the plaintiff’s employ¬ 
ment as Secretary of the defendant. 

The action was brought upon the common counts to 
which the defendant pleaded the general issue in assumpsit, 
the general issue in debt and a third plea which is as fol¬ 
lows: (Rec. p. 3.) 

“3. That a long time prior to the commencement of 
this action the amount herein sued for by the plaintiff 
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was the subject matter of dispute on the part of the de¬ 
fendant, and thereafter and before the commencement 
of this suit the defendant paid to the plaintiff, through 
his said attorney, and the plaintiff through his attorney, 
accepted from the defendant, divers moneys amounting 
to a large sum, to wit, 

Three Hundred Dollars, ($300.00), embracing all the 
claims in said declaration mentioned, in full satisfaction 
and discharge of all of his said claims, and this the defen¬ 
dant is ready to verify.” 

A trial was had, without a jury, during the course of 
which, it was shown : 

That the plaintiff was employed as Secretary of the de¬ 
fendant, a corporation, under a written agreement (Printed 
Rec. p. 5), which was approved by the corporation (Rec. 
p. 6) and continued to hold that office from November 1, 
1919, until August 1st, 1920; that this total salary for said 
period was Fifteen Hundred Dollars ($1500.00) ; that plain¬ 
tiff also made two advances in cash to the defendant of 
$100.00 and $300.00, a total of $400.00, giving him total 
credits of $1900.00 and had subscribed and paid in full 
$1,000 for said stock of the defendant Company (Rec. p. 6) ; 
that the only payments made to the plaintiff on any account, 
prior to the alleged settlement of all claims which was urged 
as a defense, were $150.00 in cash, stock for which $1,000 
credit was given and one additional credit of $150.00 which 
the plaintiff stated was allowed by agreement between the 
parties because of the plaintiff’s illness for a period of one 
month, making total admitted credits of $1300.00 and leav¬ 
ing the balance claimed, $600.00 (Rec. p. 6). 

That Mr. Walter A. Johnston was employed as attorney 
for the defendant company for one year, beginning in the 
fall of 1919, (Rec. p. 12). That plaintiff also employed 
Mr. Walter A. Johnston to write the minutes of the meet¬ 
ings of the defendant company and agreed in a written 
contract, dated March, 1920, to pay him $300.00 for that 
service, $25.00 a month, for one year, (Rec. p. 6 and 15) 
so that Mr. Johnston was attorney for the Company when 



employed to write the minutes for the plaintiff and also at 
the time the plaintiff’s employment was terminated. 

The defense was that by paying to Mr. Johnston, whom 
it was claimed was attorney for the plaintiff, $200.00 as 
represented by defendant’s check of April 16, 1921, and 
$100.00 check of May 18, 1921, a total of $300.00 (Rec. p. 8), 
the plaintiff’s whole claim was paid and settled. 

The testimony does not agree with regard to Mr. John¬ 
ston’s employment by the plaintiff. The plaintiff stated 
(Rec. p. 16 and 17) that in November, 1920, he offered 
Mr. Johnston his claim for salary against the defendant, 
which claim amounted to $200.00, in settlement of Mr. 
Johnston’s claim against the plaintiff under the contract 
to write the minutes on which Mr. Johnston claimed a bal- 
. ance of $175.00, although the plaintiff resigned as Secretary, 
had no use for and did not avail himself of Mr. Johnston’s 
services after July, 1920, so that Mr. Johnston prepared 
minutes for the plaintiff only for five months. Mr. John¬ 
ston refused to accept the claim of $200.00 against the 
defendant in settlement of the $175.00. 

Mr. Johnston wrote the plaintiff on January 26, 1921, 
March 18, 1921, and March 29, 1921, demanding payment 
of the $175.00 (Rec. p. 17 and 18) and none of these letters 
indicate anything but an effort on Mr. Johnston’s part to 
collect what he claimed to be due him, personally, though 
he did in the first letter offer to try to collect the plaintiff’s 
claim. 

In any event, the only claim against the defendant, which 
Mr. Johnston ever presented on behalf of the plaintiff, was 
as Mr. Johnston stated for “first six months’ employment at 
$150.00 a month, $900.00, then three months at $200.00, mak¬ 
ing $1500.00; that he loaned the Company $100.00 ($1600.00) 
and they had given him a $1,000 certificate and that he 
was off two months at $150.00, which would be $1300.00, 
and the balance due him was $300.00” (Rec. pp. 12 and 13) 
and he knew nothing of and that the plaintiff did not men¬ 
tion to him the $300.00 advance the plaintiff had made the 
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defendant and that claim for that advance had not been 
made for the plaintiff by him (Rec. p. 13). 

On April 13, 1921, Mr. Johnston wrote the plaintiff (Rec. 
p. 13) that he understood there was a meeting of the direc¬ 
tors of the defendant that day and he had been told by Mr. 
Walker that the directors had voted to pay the plaintiff 
$200.00 on plaintiff’s claim of salary and that he (Mr. John¬ 
ston) had requested Walker to send this money through 
him (Mr. Johnston) and stated “your claim as I understand 
it was for $300.00” (Italics ours). (Rec. p. 13.) The de¬ 
fendant paid this $200.00 to Mr. Johnston. 

On May 17, 1921, plaintiff’s present counsel wrote to the 
defendant (Rec. p. 9) advising it that he represented the 
plaintiff and that the plaintiff’s claim was $300.00 for salary 
and $200.00 for advances and demanded from the defendant 
a settlement of the balance then claimed to be due the 
plaintiff and on the same day also wrote Mr. Johnston, 
advising him that he represented the plaintiff and requested 
Mr. Johnston to send him (plaintiff’s present counsel) the 
balance due the plaintiff from the collection of $200.00 re¬ 
ceived by Johnston from the defendant, that is, $200.00 less 
the amount due Johnston (under his contract for writing 
the minutes) of $175.00. 

The defendant through Mr. Walker, its Secretary, de¬ 
livered to Mr. Johnston, its check as follows: (Rec. pp. 8 
and 9.) 

“No.-. Washington, D. C., May 18th, 1921. 

Pay to the order of W. A. Johnston, Atty., for E. T. 

Huntt, $100.00, one hundred dollars only - dollars. 

THE BRIGHTWOOD SANITARIUM CO. 

R. E. WALKER, Treasurer.” 

District National Bank of Washington, D. C. 

15-12. 

In full settlement Claim of E. T. Huntt. 

Endorsed on back: “W. A. Johnston, Atty. for E. T. 

Huntt.” 



On face of check appears the following stamp: 

D. N. B. 

P. MAY T. 

19 

P. T. 

The check also bears the perforation: “Paid 5, 19, 21.” 

On May 19, 1921, the defendant wrote the plaintiff’s pres¬ 
ent counsel (Rec. p. 9) as follows: 

“Replying to your letter of the 17th, which we received 
this morning, I beg to state that all claims of whatever 
nature of Elmer T. Huntt have been settled with his at¬ 
torney, Mr. Walter A. Johnston, Colorado Building, this 
City.” 

On the same day, May 19th, 1921, Mr. Johnston wrote 
the plaintiff’s present counsel (Rec. p. 15) as follows: 

“I have your letter in which you advised me that you 
represent Mr. Elmer T. Huntt. Mr. Huntt placed in my 
hands claim against the Brightwood Sanitarium Com¬ 
pany, amounting to $300.00. I was paid in the month of 
April the sum of $200.00 and I have since received check 
for $100.00, making $300.00. My fee in this matter is 
$75.00, and Mr. Huntt was indebted to me under a con¬ 
tract agreement March, 1920, of a balance of $175.00, so 
that I now have in my hands due Mr. Huntt a balance 
of $50.00. for which amount I am herewith enclosing you 
my check. Yours truly, 

W. A. JOHNSTON. 

W. A. J./E. S ” 

• On the same day, May 19, 1921, the defendant’s check 
dated May 18, 1921, for $100.00 was cashed as shown by 
the perforation thereon (Rec. p. 9). 

Both the defendant’s letter of May 19th, 1921, and Mr. 
Johnston’s letter of May 19th, 1921, were delivered to plain¬ 
tiff’s present counsel in the first mail on the morning of the 
following day. (Rec. p. 19.) 

With regard to the check dated May 18, 1921, for $100.00, 
Mr. Walker testified that it was delivered to Mr. Johnston 
on that day, while Mr. Johnston testified that he cashed 
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the check at the bank the same day that he received it, 
which was the same day that he wrote the letter of May 
19th to plaintiff’s present counsel and the same day that 
he drew his check to plaintiff’s present counsel for $50.00 
(Rec. pp. 14 and 15). The dates on the exhibits offered 
correspond. 

Mr. Johnston further stated that he did not recall whether 
the notation on the $100.00 check of the defendant of May 
18th, “In full settlement Claim E. T. Huntt” was on the 
check or not but “he understood it to be and accepted it 
in full because it was the only claim he was authorized to 
make’’ and that he knew nothing of and that Mr. Huntt 
did not mention to him the $300.00 advance he (Huntt) 
had made the defendant and that claim for that advance 
had not been made for the plaintiff by him (Mr. Johnston).” 

Both Mr. Walker (Rec. p. 12) and Mr. Johnston (Rec. 
p. 16) stated that the defendant’s check for $100.00 which 
was paid on May 19th had been delivered by the former to 
the latter prior to the receipt of the plaintiff’s present coun¬ 
sel’s letters to the defendant and Mr. Johnston of May 17th, 
though the letter of the defendant (Rec. p. 9) and of Mr. 
Johnston (Rec. p. 15) in reply to those letters of May 17th 
bear the same date as that on which the check purported 
to be in full settlement was paid. 

The check for $50.00, referred to in Mr. Johnston’s letter 
of May 19th, 1921, was returned to Mr. Johnston, under 
date of May 26, 1921, by plaintiff’s present counsel (Rec. 

p. 16). 

There are several material differences in the testimony of 
the various witnesses. 

The regularity of the plaintiff’s performance of his duties 
as Secretary was questioned by the defendant though it 
w r as admitted that no action was taken to displace him and 
that he resigned against the wishes of the defendant. 

There is also a wide variance with regard to the employ¬ 
ment of Mr. Johnston as attorney for the plaintiff, which 
has already been noted and in this regard Mr. Walker 
testified that Mr. Johnston presented the plaintiff’s claim 
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“directly after Mr. Huntt resigned” which he stated was 
in July, 1920. (Rec. p. 9.) 

On these facts the Court announced its findings for the 
defendant and overruled the plaintiff’s motion to vacate the 
finding and entered judgment for the defendant. (Rec. 
p. 19.) 

Thereafter the plaintiff petitioned this Court for writ of 
error and the defendant, by his attorney, moved the Court 
to dismiss the petition for the reason that said petition was 
not presented to a Justice of this Court within ten days 
after the entry of the judgment. That motion was granted, 
whereupon the plaintiff moved the Court for the reconsid¬ 
eration of his petition for writ of error and the Court 
granted the writ of error, reserving, however, the right to 
further pass upon the question of the timeliness of the filing 
of the petition for writ of error. 

Inasmuch as the petition for writ of error, the motion to 
dismiss it and the motion for reconsideration are already 
parts of the records of this Court, they have not been repro¬ 
duced in this brief. 

ASSIGNMENT OF ERRORS. 

1. The Court erred in overruling the motion of the plain¬ 
tiff for judgment at the close of the evidence. 

2. The Court erred in finding in favor of the defendant 
because such finding is contrary to the evidence. 

3. The Court erred in finding in favor of the defendant 
because such finding is contrary to the law. 

4. The Court erred in overruling the plaintiff’s motion to 
vacate and set aside the finding of fact rendered in favor of 
the defendant and to enter a finding of fact in favor of the 
plaintiff, because said finding of fact is contrary to the evi¬ 
dence, the weight of the evidence and the law. 

5. The Court erred in giving its judgment in favor of 
the defendant for the reasons specifically referred to in the 
foregoing assignments. 
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POINTS AND AUTHORITIES. 

The examination of the record and consideration of the 
facts as produced at the trial make any citation of authori¬ 
ties or argument almost unnecessary and accordingly, they 
will be very brief. 

1. The motion for the reconsideration of the petition for 
writ of error cites the cases of Ocumpaugh vs. Norton and 
Gallagher vs. Hein, 24 Apps. D. C. 296, and also refers to 
Section 1389 of the Code, which is construed by those de¬ 
cisions. 

That motion also shows plainly the manner in which the 
time allowed for filing the petition for writ of error should 
be computed and it is believed that no further comment on 
that point is necessary. 

2. The question as to whether or not the plaintiff’s claim 
was liquidated in amount is plainly settled by the last two 
paragraphs of the agreement between the plaintiff and Mr. 
R. E. Walker “for the Company” (Rec. p. 5), upon which 
corporate action was taken as shown by the Minutes of 
the defendant (Rec. p. 6). 

Those two paragraphs are as follows: “That the said 
Elmer T. Huntt will enter upon the duties of the same to 
the best of his ability and will not relinquish said duties 
without at least thirty days notice to the Board and he shall 
be entitled to a like notice from the Board in case a con¬ 
templated change is made. It shall not be the purpose how¬ 
ever, nor will said Board displace the said Secretary for any 
cause whatever except mal-feasance in office for the space 
of one year from the date hereof.” 

It is immaterial whether the intention was that the mal¬ 
feasance in office should continue for the space of one year 
or that the “said Secretary” should remain in office for 
one year, as the plaintiff was allowed to retire of his own 
accord on August 1st, and there was consequently no man¬ 
ner in which the company should have been permitted to 
avoid the payment of the amount due him, which is easily 
computed as six months, at $150.00 per month, $900.00, three 
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months at $200.00 a month, $600.00, or a total of $1500.00, 
of which the plaintiff stated he was willing to waive $150.00. 

The defendant under that contract could not avoid the 
payment of this salary to the plaintiff and its remedy, if 

any, was to remove him. It will not then lie in the defen¬ 
dant’s mouth to say that, after no step had been taken to 

remove the plaintiff and the plaintiff had resigned of his 
own accord, it should be allowed to make deductions from 
the salary agreed upon, particularly when no duties were 
named in the contract and there was no showing that the 
plaintiff had failed to render any proper service. 

3. The real question in the case appears to be whether 
under the facts there was accord and satisfaction of a 
liquidated claim or a compromise of an unliquidated claim 
and it is respectfully submitted that neither could have 
existed under the circumstances. If, for the purposes of 
argument, everything favorable to the defendant is taken 
as a fact, even when the defendant’s witnesses disagree, 
there was a disputed claim and passing for the time the 
question of good faith in the alleged settlement, there could 
have been no compromise without an agreement and no 
agreement where one party thought he was collecting an 
account in full, while the other thought it was compromis¬ 
ing. The testimony of Mr. Johnston makes it plain that 
he knew nothing of the claim for the $300.00 advance in 
cash. Under those circumstances, the least that the plain¬ 
tiff should properly recover was $300.00. 

If the claim was liquidated, again passing the question 
of good faith, the payment of a portion of it in good faith 
would not constitute accord and satisfaction. 

Andrews vs. Haller Paper Co., 

32 App. D. C. 395 

1 R. C. L. 194 et seq. 

Harrison vs. Henderson, with notes 

100 A. S. R. 386, 389, 403, et seq., and 420. 

Then if these arguments be brushed aside, arises the 
question, again conceding good faith, of the power of an 



attorney to bind a client by accord and satisfaction or com¬ 
promise, it is expressly urged that an attorney has no such 
power. 

Halker vs. Palmer 
7 Cranch 436. 

3 L. Ed. (U. S.) 396, 

2 R. C. L. 995, et seq. 

Gibson vs. Nelson, 

31 L. R. A. (New Series) 523 . 

1 Roses Notes 436. 

It is with some hesitation that this Court is asked to con¬ 
sider the question of the good faith of the defendant 
through its Treasurer, Mr. R. E. Walker, and of Mr. W. A. 
Johnston, who was the defendant’s attorney and claimed to 
be the plaintiff’s attorney but really appeared to be repre¬ 
senting himself primarily. 

It is believed that the evidence conclusively shows that 
this last payment of $100.00, which it is contended finally 
disposed of the plaintiff’s claim, was made after the receipt 
of notice by both the defendant and Mr. Johnston that the 
plaintiff had engaged other counsel. The variations be¬ 
tween the testimony of these witnesses have already been 
noted in the statement of facts and this argument is con¬ 
cluded with a single question. The check for $100.00 was 
paid on May 19th, it was paid on the day Mr. Johnston 
received it, after Mr. Walker had carried it down to his 
office and both Mr. Johnston and Mr. Walker on the same 
day, May 19th, wrote and mailed letters answering com¬ 
munications mailed them on the 17th, each mentioning the 
letter to him of the 17th. Both stated that the check for 
$100.00 had been delivered prior to the receipt of those let¬ 
ters, and their letters in reply were received in the first 
mail on the morning of the 20th, though the defendant’s 
letter states that it received plaintiff’s counsel’s letter on 
the morning of the 19th. 

If what happened was that the defendant and Mr. John¬ 
ston received those letters of May 17th, and the check for 
$100.00 was hastily prepared and delivered, (to make the 
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statements true, it would have to have been done before 
the first mail came in and there would have had to be a 
day’s delay in mailing the letters of the 17th) would such 
a settlement under such circumstances bind anyone and 
would not good faith require a refusal to accept a check 
under such circumstances? 

Respectfully submitted, 

WALTER B. GUY, 
FREDERIC B. WARDER, 
Attorneys for Appellant. 
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COURT OF APPEALS 
OF THE DISTRICT OF COLUMBIA 


April Term, 1922. 
No. 3825. 


Elmer T. Huntt, Plaintiff in Error 

vs. 

The Brightwood Sanitarium Company, A Corporation 

Defendant in Error. 


In Error to the Municipal Court of the 
District of Columbia. 


BRIEF FOR DEFENDANT IN ERROR. 


STATEMENT OF FACTS. 

The counsel for appellant in their brief have succinctly 
reviewed the nature of this action, and the pleadings 
incident thereto, thereby rendering it unnecessary to 
make more than a brief reference to the same in argu¬ 
ment. The facts epitomized in a little different manner, 
and yet entirely within the confines of the record, would 
seem appropriate. For the purpose of this brief we will 
designate the appellant here as plaintiff, and the appellee 
as defendant. 

The plaintiff under his employment was in the service 
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of the defendant from and including November, 1919, 
to and including July, 1920, or a period of nine months. 
Under his arrangement with the defendant his compensa¬ 
tion was to be at the rate of One hundred fifty dollars 
($150.) per month for the first six months, and Two 
hundred dollars ($200.) per month for the last three 
months, or a total of Fifteen hundred dollars ($1,500.). 
He advanced for the defendant the sum of Four hundred 
dollars ($400.) in cash, making a total claim of Nineteen 
hundred dollars ($1,900.). He also subscribed for one 
block of stock of one hundred (100) shares of the defend¬ 
ant company, at a price of One thousand dollars ($1,000.), 
which was to be paid for by having the Company credit 
his salary against the stock account up to the full sub¬ 
scription. The defendant paid the plaintiff One hundred 
fifty dollars ($150.) in cash (R. p. 6) ; the plaintiff’s 
stock purchase account was also credited with the Four 
hundred dollars ($400.) previously advanced for the 
defendant, and Six hundred dollars ($600.) salary on 
account of (R. p. 7), making a total credit of Eleven hun¬ 
dred fifty dollars ($1,150.), against Nineteen hundred 
dollars ($1,900), or an apparent balance of Seven hun¬ 
dred fifty dollars ($750.) due plaintiff on account of 
salary. Of this amount the plaintiff admits an abatement 
of one month’s salary of One hundred fifty dollars 
($150.), leaving a supposed claim against the defendant 
of Six hundred dollars ($600.). The record clearly shows 
a dispute between the plaintiff and the Treasurer of the 
defendant Company, respecting the habitual absence of 
the former, and of his complaints to the President of the 
defendant Company in this regard (R. p. 5) ; that the 
plaintiff attended upon his duties with the defendant very 
regularly up to February of 1920, but came to the office 
of the defendant only once in a great while after the 
month of April of 1920 (R. p. 6). The President of the 
defendant Company, who appeared as a witness for the 
plaintiff, testified under cross examination that the plain¬ 
tiff was in the office “right often during March and April, 
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though not as much in April as in the latter months”; 
“saw plaintiff in office in May, but could not say how 
many times” (R. p. 5). The plaintiff himself admits 
being away from the middle of February to the middle 
of March. That because of plaintiff’s continued neglect 
of his duties, and almost complete abandonment of the 
office for the period of nearly five months, the Treasurer 
of the defendant Company refused payment of the plain¬ 
tiff’s claim for salary unless he would consent to deduc¬ 
tions for the month of April at One hundred fifty dollars 
($150.) per month, and for the months of May and July 
at Two hundred dollars ($200.) per month, or a total 
deduction of Five hundred fifty dollars ($550.), against 
a possible claim of Seven hundred fifty dollars ($750.), 
and offered to pay to the plaintiff the difference between 
these two sums, namely Two hundred dollars ($200.) in 
full settlement, which was refused (R. p. 7). It further 
appears from the testimony that the plaintiff had offered 
to settle his claim for Four hundred dollars ($400.), 
(R. p. 6), which the defendant refused to pay. Subse¬ 
quently the defendant received a letter from Walter A. 
Johnston, Esq., as attorney for the plaintiff, making 
demand upon the defendant of Three hundred dollars 
($300), in settlement of the plaintiff’s claim; that the 
defendant renewed his offer of Two hundred dollars 
($200.), which was rejected; as a result of this demand 
and negotiations, between Mr. Johnston and the defend¬ 
ant, a check for Two hundred dollars ($200.) was given 
to said attorney by the defendant on April 16, 1921, and 
subsequently, namely, May 18, 1921, a further check was 
given to Mr. Johnston by the defendant in the sum of 
One hundred dollars ($100.), on the face of which said 
check there was a notation “in full settlement claim of 
E. T. Huntt” (R. p. 9), and this endorsement was on the 
check when the same was delivered to Mr. Johnston 
(R. p. 9). This latter action was taken by the Treasurer 
of the Company after he had talked personally with the 
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various members of the Board of Directors in regard to 
the matter (R. p. 12). 

Thereafter (R. p. 9), Mr. Guy, an attorney, wrote the 
defendant, under date of May 17, 1921, making a claim 
in behalf of the plaintiff of Five hundred dollars ($500.), 
and in another letter dated May 26, 1921 (R. p. 10), made 
a claim on the defendant for Six hundred dollars ($600.). 

The Court below found as a fact that there was a very 
genuine dispute touching the services rendered, or rather 
the lack of service on the part of the plaintiff, and that 
he had not, agreeably to his engagement, performed the 
service for which he was employed to the best of his 
ability; that the plaintiff himself had recognized this 
fact by his willingness to abate one month’s pay, and 
secondly, by his making a demand, and announcing his 
willingness to settle his supposed claim for Four hundred 
dollars ($400.). The Court further found as a fact that 
the money advanced by the plaintiff to the defendant had 
been credited to his stock account, and that the only claim 
he had was for supposed services. The Court also found 
as a fact that the plaintiff had put his claim in the hands 
of Walter A. Johnston, Esq., a member of our local bar, 
for collection, and that the same was for Three hundred 
dollars ($300.) ; that the said attorney was the duly 
accredited agent of the plaintiff, and that the payment 
to the attorney was made and accepted in good faith, and 
was in full settlement of the plaintiff’s claim. 

ARGUMENT. 

A review of the record in this case will show that the 
plaintiff from first to last has been attempting to play 
fast and loose, both as respects the defendant and his 
attorneys, certainly as respects his former attorney, 
Walter A. Johnston, Esq. After making various claims 
against the defendant, and announcing his willingness to 
settle his supposed claim for Four hundred dollars 
($400.), which was declined, the deduction seems inevita- 


ble that he placed the same in the hands of Mr. Johnston 
to collect, and gave to that attorney, as a basis for settle¬ 
ment, the sum of Three hundred dollars ($300.). Passing^ 
over the certain preliminaries incident to thc^locteotiQrybf 
the amount due the plaintiff, the fact is that the defend¬ 
ant paid to the attorney for the plaintiff in two separate 
sums the amount of his claim, namely, Three hundred 
dollars ($300.), and the same was paid and accepted as 
being in full settlement of the claims of the plaintiff; 
thereafter the plaintiff makes a third and different claim 
of the defendant, through other counsel, for Five hundred 
dollars ($500.), and subsequently through the same coun¬ 
sel changes his claim to Six hundred dollars ($600.) ; and 
worst of all, in the full knowledge of the fact that Three 
hundred dollars ($300.) had been paid to his former 
counsel, Mr. Johnston, in full settlement of his claim, he, 
files a suit against the defendant for Six hundred dollars 
($600), when he had absolute knowledge, whatever else 
may be said, that Three hundred dollars ($300.), had 
been paid by the defendant to Mr. Johnston in his behalf. 
Counsel for the defendant, may therefore be pardoned 
for saying that the consistently inconsistent claims of the 
plaintiff does not argue well in his behalf. 

THE SETTLEMENT DID NOT INVOLVE 
A LIQUIDATED SUM. 

However ingeniously counsel for plaintiff has tried to 
argue the proposition it is submitted that upon the record, 
this is not a case where the payment of a lesser sum does 
not discharge a larger liquidated sum. The claim in this 
case is not, and never has been a liquidated amount. The 
plaintiff’s position throughout definitely establishes this 
fact. He knew that he had not worked, and he knew that, 
except for isolated instances, he had not been present in 
the office of the Company from as far back as February 
to and including the month of July. He knew that he 
had not the right to demand, nor to expect payment, for 
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services he had not rendered. He knew that he had not 
performed, nor undertaken to perform, practically any 
service whatever in behalf of the defendant from the 
month of February to and including the month of July, 
“to the best of his ability” as he had engaged himself 
to do. 

THE CLAIM WAS UNLIQUIDATED AND DISPUTED. 

This case is one where the amount due the plaintiff 
was genuinely, and in good faith, disputed and unliqui¬ 
dated. The dispute arose over the failure of the plaintiff 
to perform the service he had agreed to perform, and 
over his actual absence from the offices of the Company; 
this fact was one of the disputed ones in the Court below, 
which upon the evidence was resolved against the plain¬ 
tiff, and in favor of the defendant; its existence is to 
be found along with other evidence, in the plaintiff’s 
admission of his willingness to abate his salary for one 
month, of which fact there is no possible dispute. Plac¬ 
ing the claim with Mr. Johnston for collection in the sum 
of Three hundred dollars ($300.), again shows that the 
plaintiff recognized that it was a disputed matter, and 
justifiably: and finally the payment of Three hundred 
dollars ($300.), in full settlement of the claim, and its 
acceptance by the duly authorized attorney for the plain¬ 
tiff, representing as it did the full claim of the plaintiff 
as given to said attorney , is absolutely conclusive upon 
him. 

The plaintiff’s attempt to repudiate the action of his 
attorney, and in fact his actual denial that he had ever 
employed Mr. Johnston as his attorney, was given very 
little consideration by the trial Court, who heard all the 
evidence, and observed the conduct of the witnesses while 
testifying. This attempt on the part of the plaintiff is 
another instance characteristic of his constant shifting 
and his utter inconsistency. 

It is regretted that counsel for plaintiff in their brief 
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would have this Court believe that Walter A. Johnston, 
Esq., one of our most respected attorneys, could by any 
possibility, either directly or indirectly, be guilty of con¬ 
duct which would not only do violence to the plainest 
ethics of the profession, but would involve the taint of 
fraud of the ugliest character, in his acceptance of the 
final payment of One hundred dollars ($100.) in full set¬ 
tlement of the plaintiff’s claim. Counsel for plaintiff re¬ 
ceived very cold comfort in the Court below in such an 
unjustifiable and gratuitous suggestion, and it is confi¬ 
dently believed, whatever may be the Court’s conclusion 
as to other evidence, that in this regard they will receive 
no more here. 

OMISSION OF AUTHORITY. 

Counsel for the defendant-appellee has omitted author¬ 
ity in this brief for the reason that the facts being once 
understood, the law is perfectly well settled and citation 
of authority is needless. 

It is respectfully submitted that the judgment of the 
Court was right and ought to be affirmed. 

Raymond B. Dickey, 
Attorney for Defendant-Appellee. 


